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LETTER OF TRANSMITTAL

July 20, 2001

The Honorable Michael F. Easley, Governor
Mr. Lyndo Tippett, Secretary
Department of Transportation
Members of the North Carolina General Assembly

Ladies and Gentlemen:

Pursuant to General Statute §147-64.6(c)(16), we have completed our special review into
allegations concerning the Department of Transportation’s Division of Aviation.  The results of
our review, along with recommendations for corrective actions, are contained in this report.

General Statute §147-64.6(c)(12) requires the State Auditor to provide the Governor, the
Attorney General, and other appropriate officials with written notice of apparent instances of
violations of penal statutes or apparent instances of malfeasance, misfeasance, or nonfeasance
by an officer or employee.  In accordance with that mandate, and our standard operating
practice, we are providing copies of this special review to the Governor, the Attorney General
and other appropriate officials.

Respectfully submitted,

Ralph Campbell, Jr., CFE
State Auditor
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INTRODUCTION

We received an allegation through the State Auditor’s Hotline that the Department of

Transportation’s Division of Aviation awarded a grant to correct a construction error for

which the Division was not responsible.  We also received an allegation that a Division of

Aviation Aeronautics Council Member’s company received payment from a grant awarded by

the Division of Aviation.

We used the following procedures to conduct our special review:

♦ Interviews with current and prior employees of the Department of Transportation.

♦ Interviews with individuals outside of the Department of Transportation.

♦ Examination of internal records of the Division of Aviation.

♦ Examination of the minutes of the Aeronautics Council and Grants Review

Committee.

♦ Examinations of records external to the Division of Aviation.

This report presents the results of our Special Review.  The review was conducted pursuant to

G.S. §147-64.6(c)(16) rather than a financial audit.  The Department of Transportation’s

annual audit is accomplished through the audit of the State Comprehensive Annual Financial

Report.

The North Carolina Department of Transportation, Division of Aviation (Division) participates

in the promotion and development of statewide airport and aviation safety programs.  The

Division oversees 74 public use airports.  Fourteen of these airports provide regularly

scheduled commercial service.



INTRODUCTION (CONTINUED)

2

The Division has five sections: Administrative, Aviation System Development, Aircraft

Services, Aircraft Maintenance, and Aviation Safety and Education.  Each section head reports

directly to the Director of Aviation.  The Division has a total of twenty-three employees.

The Division of Aviation administers the Federal Aviation Administration (FAA) Block Grant

Program along with the State Aid to Airports Program.  According to the Division of

Aviation’s contract guidelines, “State Aid to Airports, including the federal State Block Grant

Program, is limited to airports which (1) are owned by a unit of local government, (2) are open

to the general public without unfair discrimination, and (3) have signed a Grant Agreement

with the Department of Transportation and are willing to abide by the terms of that

agreement.”  State Aid to Airports is the basic airport aid program of the Department of

Transportation.  Under the terms of North Carolina General Statutes §63-65, “the Department

of Transportation is hereby authorized to provide State aid in the forms of loans and grants to

cities, counties, and public airport authorities for the purpose of planning, acquiring,

constructing, or improving municipal, county, and other publicly owned or controlled airport

facilities, and to authorize related programs of aviation safety, promotions, and long-range

planning”.

The Aeronautics Council (Council) is the state's aviation advisory body.  The Council consists

of 14 members serving four-year staggered terms, with a representative from each of North

Carolina's 12 Congressional Districts and two at-large members.  The Aeronautics Council
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provides recommendations to the Secretary of Transportation on aviation grants as well as

other issues referred to them.

The Transportation Improvement Program (TIP) is the multi-year capital improvement

program of the North Carolina Department of Transportation.  The TIP is updated annually

and typically covers a seven-year period.  Due to the uncertainties of federal funding, the

Aviation Element of the TIP has historically been approved for a five-year period.

According to the “State Aid to Airports Guidance Handbook” the grant process is as follows:

1) The Sponsor identifies the need for a project.

2) The Sponsor and the Project Manager assigned to the airport discuss potential scope,

costs and timetable of project.

3) The Sponsor selects consulting engineer/planner to develop preliminary scope and cost

estimates.

4) The Sponsor/consultant/NCDOT hold a TIP work session to review airport needs and

proposed projects.

5) The Sponsor submits proposed projects as part of the annual TIP update process.

6) The NCDOT staff analyzes projects, assigns priority, and submits projects into the TIP

formulation package. The Aeronautics Council reviews the TIP formulation package

and based upon expected funds and staff input develops a draft TIP.

7) The draft TIP as recommended by the Aeronautics Council goes to the Secretary of

Transportation detailing projects included in the TIP.

8) Upon passage of the state budget and the final TIP, the Sponsor receives an award

letter from the Secretary of Transportation.

9) The Director of Aviation sends an aviation award letter.  The grant agreement and

package is sent to the Sponsor and signed.

10) The Project is started.
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The grant process for the FAA Block Grant is similar; however, project eligibility requirements

may differ from the State Aid to Airports Program.

Although not stated in the “State Aid to Airports Program Guidance Handbook”, in July 1999,

the Division implemented a Grant Allocation Oversight Committee.  According to the Director

of the Aviation Division, the committee presents the staff’s funding recommendations to the

Aeronautics Council as a part of the grant process.

For the 1999-2000 fiscal year, the Division received approximately $12 million in the State Aid

to Airports Program and $8 million in the FAA Block Grant Program.  Approximately $20

million was awarded in grants and programs through the Division of Aviation.
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FINDINGS AND RECOMMENDATIONS

1. A GRANT AGREEMENT BETWEEN THE DIVISION AND THE TOWN OF
OCEAN ISLE WAS VIOLATED AND UNAUTHORIZED SERVICES WERE
PERFORMED.  FURTHERMORE, THE DIVISION AWARDED A GRANT TO
PAY FOR THE UNAUTHORIZED SERVICES.

In January 1996, the Town of Ocean Isle was awarded a State Aid to Airports Grant in the

amount of $350,000, with 90% or $315,000 provided by the State and 10% or $35,000

provided by local matching funds.  According to the Grant Agreement, the funds were to

be used for “Land Acquisition to Clear Flight Approach” at the Ocean Isle Airport.

However, not all the funds were used for land acquisition.  The former Town

Administrator said he thought the unexpended balance of $85,789 could be used for paving

the runway based on his conversations with an Aeronautics Council Member and the

Division’s former Project Manager.  However, all three parties recollection of the events

associated with paving the runway differ.  We are presenting the testimony of the parties

involved as well as any documentation we located that supported or contradicted the

testimony.

Former Town Administrator

According to the former Ocean Isle Town Administrator (former Town Administrator), the

Town attempted to purchase four parcels of land from two property owners.  The Town

Administrator stated that originally both property owners agreed to the sale.  The Town

purchased two parcels from one of the property owners for $177,900.  However, the
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former Town Administrator stated that the remaining property owner would not agree to
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the Town’s offer.  Rather than proceed with condemnation, the former Town

Administrator said the Town elected to remove the trees from the unpurchased property to

clear the flight approach.  Consequently, the remaining two parcels were not purchased.

The former Town Administrator stated that during negotiations, he requested a partial

payment of $283,000 from the Division of Aviation for the purchase of the land.  On

February 17, 1998, the Division awarded a partial payment in the amount of $283,000 to

the Town of Ocean Isle as requested.  According to the former Town Administrator, the

Town paid $219,123 ($197,211 in state funds and $21,912 in local funds) for the purchase

of the two parcels of land and the clearing of the trees.  The unexpended portion of the

grant, $85,789 ($283,000-$197,211), remained in the possession of the Town and was not

returned to the Division.

According to the former Town Administrator, the Division’s former Project Manager

assigned to the Ocean Isle Airport (former Project Manager), authorized the Town to use

the unexpended grant funds for construction projects rather than land acquisition.  The

former Town Administrator said the former Project Manager provided him an estimate for

the proposed construction projects.  The estimate included the cost of $146,000 for

resurfacing and extending the airport’s runway along with other construction projects.  The

former Town Administrator said a paving company owned by a member of the Aeronautics

Council prepared the resurfacing estimate.  He said the Council Member was aware the
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grant funds were originally intended for land acquisition, but agreed the unexpended funds

could be used for construction projects (refer to Exhibit 1).

Based on the approval of the former Project Manager, the former Town Administrator said

no bids were received for any of the construction projects proposed.  The former Town

Administrator said that it is the Town’s policy to bid all jobs regardless of cost; however,

the policy was not followed in this case.  The former Town Administrator said that

although he received estimates for the construction projects, at no time did he request the

paving company to commence work.  Furthermore, the former Town Administrator said

the Town never entered a contractual agreement with the paving company to perform any

services.  The former Town Administrator said that in May 2000, he was notified by the

Town’s Mayor that construction projects were underway at the Ocean Isle airport.  He said

he contacted the former Project Manager at that time and was assured the unexpended

grant funds could be used to pay for the construction projects.  He said that on

May 31, 2000, the paving company submitted an invoice in the amount of $137,500 for the

resurfacing and extending the runway (refer to Exhibit 2).

The former Town Administrator said that in May 2000, he was notified by the Division’s

Manager of Airport Projects Development that no written modification requesting the

approval of any construction projects had been received nor approved by the Division.  The

former Town Administrator said he explained that the former Project Manager verbally

approved the modification.  Shortly thereafter, the former Town Administrator said he
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received correspondence from the Director of the Aviation Division (Director) requesting

the unexpended grant funds be returned to the Division.  He said that on November 20,

2000, $85,789, the remaining portion of the unexpended grant funds was returned to the

Division (refer to Exhibit 3).  He said that at the time he left his employment in March

2001, the paving company had not been paid for resurfacing the runway.

The Former Project Manager

The former Project Manager said he informed the former Town Administrator that the

unexpended grant funds may be used on eligible construction projects.  However, the

former Project Manager said he clearly explained that the process for a grant modification

must be in the form of a written request by the sponsor and approved in writing by the

Division.  The former Project Manager said he did not have the authority to approve a

grant modification.  He said that sometime in 1999, he told the former Town Administrator

that unless a written modification was submitted to the Division, all unexpended grant

funds must be returned.  Neither the Town of Ocean Isle nor the Division were able to

provide any correspondence from the former Project Manager requesting the unexpended

grant funds be returned to the Division.  However, we did locate a correspondence dated

November 16, 1999, from the former Town Administrator requesting a modification to the

original grant (refer to Exhibit 4).  We were unable to locate any correspondence from the

Division or any representative of the Division, approving the modification.
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The former Project Manager said he discussed the modification with his supervisor, the

Manager of Airport Projects Development, and that he was aware the Town was

submitting a written request to modify the original grant.  The former Project Manager said

the former Town Administrator obtained the estimates and at no time did he verbally

authorize any construction projects.  The former Project Manager said that he was not

aware the resurfacing of the runway had taken place until after he was dismissed from the

Division in June 2000.

The Division Manager

According to the Division’s Manager of Airport Projects Development, he was not aware

the Town intended to use grant funds for construction projects.  He said that on

May 17, 2000, he received a phone call from the FAA stating that the Ocean Isle airport

had not issued a flight advisory warning pilots of potential obstructions on the runway

created by the resurfacing.  He said at that time, he contacted the former Town

Administrator and was told the former Project Manager authorized the modification to the

original grant.  He said he immediately scheduled a meeting with all parties concerned and

verified that the grant awarded to Ocean Isle was for land acquisition only.

The Manager of Airport Projects Development stated the process for a scope modification

to a grant is as follows:  The Project Manager submits a written request prepared by the

Sponsor and presents a formal recommendation to the Grants Review Committee.  If in

agreement, the Grants Review Committee presents the recommendation to the Director of
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the Division, who ultimately approves the modification.  If the modification includes any

changes to the amount awarded, the modification must be presented before the Aeronautics

Council.  In this case, the Town did not request any additional funds.  The Manager of

Airport Projects Development, who is additionally a member of the Grants Review

Committee, stated at no time was a scope modification presented to the Committee or

recommended to the Director.  Furthermore, the Manager of Airport Projects

Development stated he was not aware that a paving company owned by a member of the

Aeronautics Council performed the resurfacing.

The Division Director

The Director of the Division stated he never approved any such modification.  Therefore,

he requested the unexpended grant funds be returned.  After examining the Grants Review

Committee’s minutes during this time period, we were unable to locate any

recommendations presented concerning the Ocean Isle airport.

The Aeronautics Council Member

The Aeronautics Council Member (Council Member) who was a stockholder in the paving

company, stated that the former Town Administrator, the former Project Manager, the

Manager of Airport Projects Development, as well as the Director, were all aware his

company was resurfacing the runway and approved the modification prior to the work

commencing.  He said the former Town Administrator contacted him requesting an

estimate to resurface the runway.  He said that at the March 2, 2000, Aeronautics Council
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meeting, a proposal that permitted the Division to approve scope modifications without

presentation to the Council was submitted specifically because of the situation at the Ocean

Isle airport.  The Council Member stated at that meeting, it was discussed that several

airports had unexpended grant funds for various reasons and were proposing to use these

funds for projects not included in the original grant agreement.  As a result, the Council

approved the Division’s authority to authorize scope modifications only.  He said he

assumed at that time, his paving company was authorized to perform the services which he

said had been requested by the former Town Administrator.  He said the company

completed resurfacing the runway in May 2000 and submitted an invoice to the Town in

the amount of $137,500.  At the time we questioned the Council Member, his company

had not received payment from the Town of Ocean Isle.

DOT Auditors

At the Division’s request, the Department of Transportation’s External Auditors reviewed

the events that transpired regarding the Ocean Isle Grant Agreement.  Their report states,

“In the absence of low bids, this office and the Division of Aviation concur with the

recommendation by the NC Institute of Governments that only the contractor’s actual

costs for material, labor, equipment and home office overhead be eligible for

reimbursement.  Per the contractor’s records, total job costs were $104,039.73.  None of

the contractor’s profit of $33,460.27 is eligible for reimbursement” (refer to Exhibit 5).

The Aeronautics Council
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In the May 4, 2001, Aeronautics Council meeting, a proposed grant in the amount of

$190,656 to cover the cost incurred by the paving company as well as other construction

projects that were completed at the Ocean Isle Airport was recommended to the Secretary

of Transportation for approval.  On May 11, 2001, the Director of the Division informed

the Mayor of Ocean Isle that a grant in the amount of $190, 656 would be awarded.

Conclusion

Although we do not dispute that resurfacing the runway added value to the life of the

airport, the Grant Agreement specifies that “work performed under this Agreement shall

conform to the approved project description.  Any amendments to, or modification of, the

scope and terms of this Agreement shall be in the form of a Modified Agreement mutually

executed by the Sponsor and the Department, except that an extension of time may be

granted by the Department by written notice to the Sponsor.”  Furthermore, the Grant

Agreement states, “Bids will be taken in accordance with N.C.G.S. §143-129”, which

states, “No Construction or repair work requiring the estimated expenditure of public

money in the amount equal to or more than $100,000 shall be performed, nor shall any

contract be awarded therefore, by any board or governing body of the State, or of any

institution of the State government, or of any county, city, town, or other subdivision of

the State, unless the provisions of this section are complied with.”
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In this instance, the failure to obtain competitive bids by the Town of Ocean Isle violated

both the Grant Agreement, as well as NCGS §143-129.  In addition, the Division awarded

a grant to pay for the unauthorized services.

RECOMMENDATION

We recommend the Division consult the Attorney General’s Office to determine the

potential legal liabilities of the former Project Manager’s alleged verbal authorization, as

well as the violation of both NCGS §143-129 and the Grant Agreement by the Town of

Ocean Isle, prior to disbursing grant funds.

2. A COMPANY OWNED BY A MEMBER OF THE AERONAUTICS COUNCIL
WAS PAID FROM A GRANT AWARDED BY THE DIVISION CREATING THE
APPEARANCE OF A CONFLICT OF INTEREST.

According to NCGS §143B-356, the role of the Aeronautics Council is “to advise the

Secretary of Transportation in the issuance of loans and grants to the cities, counties, and

public airport authorities of North Carolina . . .”  The Director of the Board of Ethics

stated that the Aeronautics Council is deemed an advisory board; therefore, the members

do not have to comply with the Board of Ethic’s regulations.  Consequently, the Board has

no authority to require compliance disclosures from the Aeronautics Council Members,

compared to other Public Officials.

The rules of conduct for Public Officials states, “Public Officials should avoid even the

appearance of a conflict of interest”  and a “conflict of interest” exists when “A Public
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Official shall knowingly use his or her position in any manner which will result in financial

benefit, direct or indirect, to the Public Official, the Official’s family, or an individual with

who or business, organization, or group with which the Public Official is associated. . .”  In

addition, “. . . an appearance of conflict exists when a reasonable person would conclude

from the circumstances that the Public Officials’ ability to protect the public interest, or

perform public duties, is compromised by familial, personal or financial interests…”

As stated in Finding 1, a member of the Aeronautics Council is additionally a stockholder

of the paving company that resurfaced the airport runway for the Town of Ocean Isle.  The

Council Member was aware the paving company would be paid with grant funds that were

recommended by the Council.

The Council Member stated he was appointed to the Council in 1996, and during his

tenure, his paving company has performed services two additional times at various airports.

The Council Member did not dispute the “perception of a conflict of interest”, however, he

stated the Aeronautics Council was an advisory board and members were not required to

comply with the Board of Ethics rules of conduct.  When questioned, the Council Member

stated he was not clear on the role of the Aeronautics Council.

According to the Director, 100% of the Aeronautics Council’s recommendations are

approved for funding by the Secretary of Transportation.  Consequently, the Aeronautics

Council is perceived to have influence and decision-making authority rather than an

advisory body only.
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Therefore, at the very least, the appearance of a conflict of interest existed when the

Council Member’s company performed services at the Ocean Isle airport, as well as the

additional services provided by his company at other airports.  Based on the Council being

classified as an Advisory Council, members did not have to comply with the Board of

Ethics rules of conduct.  However, it appears the Council did more than advise.

According to the Director, the Aeronautics Council recently voted to conduct themselves

as a “non-advisory” board, therefore, requiring the members to conduct themselves in

accordance with the Board of Ethics rules of conduct.

RECOMMENDATION

We recommend that the Department of Transportation clearly define the role of the

Aeronautics Council.  We additionally recommend that members of the Council comply

with the Board of Ethics rules of conduct.  Members with business affiliations should

refrain from contracting with any government body that has received grant funds awarded

through the Division of Aviation.

3. THE DIVISION FAILED TO REQUEST THE RETURN OF UNEXPENDED
GRANT FUNDS IN A TIMELY MANNER.

According to the Airport Projects Development Manager, he was not aware of any

problems with the grant awarded to the Town of Ocean Isle.  He stated it was the

responsibility of the former Project Manager to alert him of any problems that arose.
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However, from January 1996 to May 2000, we were provided only one correspondence

from the former Project Manager addressing the failure to purchase the land.  We could

not locate any correspondence from other Division employees questioning why the land

purchased had not been completed.  Rather, each year the Division awarded an extension,

although no progress was made in the completion of the land purchase.

As stated in Finding 1, on February 17, 1998, the Division disbursed a partial payment in

the amount of $283,000 to the Town of Ocean Isle.  On November 16, 1999, it was duly

noted in the Ocean Isle file maintained at the Division, that the land purchase was

unsuccessful (refer to Exhibit 4).  It was not until September 28, 2000, almost a year later,

that the Director requested the return of the unexpended grant funds.

Quarterly progress reports completed by the former Town Administrator indicated the

failure to purchase the land.  Therefore, we question why the Division did not request the

return of the unexpended grant funds after negotiations failed.

RECOMMENDATION

We recommend the Manager of Airport Projects Development conduct periodic status

meetings with all Project Managers; in order to stay informed with the progress of each

grant awarded.  Further, we recommend the Division play a more active role in monitoring

the completion of grants.
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4. THE DIVISION AWARDED A $430,000 GRANT TO CORRECT A
CONSTRUCTION DEFECT PRIOR TO DETERMINING WHO WAS
RESPONSIBLE.

On July 16, 1998, the Sanford Lee County Airport was awarded a grant in the amount of

$4,380,000 [$3,504,000 (80%) in federal funds, $700,800 (16%) in state funds and

$175,200(4%) in local funds] to construct a new airport.  The airport was responsible for

hiring a consultant for engineering and planning services as well as any additional engineers

and contractors deemed necessary to complete the airport.  In September of 1998,

construction began on the airport.

In the fall of 1999, water began appearing on the airport runway.  An engineering firm

performed tests that determined the runway had permeability problems or water seepage.

The engineering firm submitted their results in a report dated November 8, 1999.  Their

review stated that “the source of water surfacing at random locations along the joints and

within the asphalt mat is most likely a result of surface water runoff infiltrating into the

pavement section.  On dry days the water expands from the heat radiating into the asphalt

pavement causing the trapped water to flow to the surface.”  Additionally, the report stated

the problem of large air voids was “caused by a combination of a coarse gradation of the

asphalt mixture and an unsealed surface during the placement of the asphalt pavement.  The

coarseness evident in the core samples was most likely caused by segregation during

hauling and/or placement of the asphalt.”



 FINDINGS AND RECOMMENDATIONS (CONTINUED)

19

The Division of Aviation and DOT began their own tests in March 2000.  These studies

concluded that the best course of action was to apply a slurry seal to the top of the

pavement during the dry summer months.  However, responsibility for the permeability

problems was not determined.

In a letter dated June 15, 2000 to the Director, the Manager of Airport Projects

Development stated that the additional cost of correcting the permeability problems would
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be $430,000.  The letter also stated that the Chairman of the Aeronautics Council said the

“common sense thing to do was to get the airport open”.

In another letter dated June 19, 2000, the Director informed the Deputy Secretary of

Transportation that once the permeability problem was corrected, the airport would open

to the general aviation public.  The letter also stated that “possible cost recovery from the

Consultant and other responsible parties will be diligently pursued once the problem is

corrected.”  The Deputy Secretary approved correcting the permeability problem.  Sanford

Lee County Airport applied for an additional grant in the amount of $430,000

[$344,000(80%) in federal funds, $68,800(16%) in state funds, and $17,200(4%) in local

funds] on June 27, 2000 to correct the pavement and the original grant was modified to

include the additional work.  The pavement seal coat was applied near the end of

July 2000.  The airport opened to the general aviation public in the fall of 2000.

We spoke to the Special Deputy Attorney General for the Department of Transportation

who stated his office is not active in any way with assisting the Division of Aviation in

determining liability for the pavement problems.  The Special Deputy Attorney General

said the Director alerted him of the situation, but has not requested assistance.

RECOMMENDATION

We recommend in the future, the Division obtain legal counsel prior to disbursing grant funds

to correct construction defects when another party may be at fault.
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Statement of Questioned Costs

The following schedule represents a quantification of the items examined during our special

review.  We are noting the areas where the system of internal controls has been either

circumvented or should be enhanced, or where, in our judgement, questionable activities or

practices occurred.

1. The Division awarded a grant to pay for unauthorized services. $190,656

2. The Division awarded a grant to correct a construction defect
prior to determining who was responsible.   430,000

Total Questioned Costs $620,656
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DISTRIBUTION OF AUDIT REPORT
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Representative Joe P. Tolson
Representative Russell E. Tucker
Representative Thomas E. Wright
Representative Douglas Y. Yongue
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Other Legislative Officials

Representative Philip A. Baddour, Jr.
Senator Anthony E. Rand
Senator Patrick J. Ballantine
Representative N. Leo Daughtry
Representative Joe Hackney
Mr. James D. Johnson

Majority Leader of the N.C. House of Representatives
Majority Leader of the N.C. Senate
Minority Leader of the N.C. Senate
Minority Leader of the N.C. House of Representatives
N. C. House Speaker Pro-Tem
Director, Fiscal Research Division

July 20, 2001



ORDERING INFORMATION

Copies of this report may be obtained by contacting the:

Office of the State Auditor
State of North Carolina
2 South Salisbury Street
20601 Mail Service Center
Raleigh, North Carolina 27699-0601

Telephone: 919/807-7500
Facsimile: 919/807-7647
E-Mail: reports@ncauditor.net

A complete listing of other reports issued by the Office of the North Carolina
State Auditor is available for viewing and ordering on our Internet Home Page.
To access our information simply enter our URL into the appropriate field in
your browser:
http://www.osa.state.nc.us.
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