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AUDITOR’S TRANSMITTAL 

 

The Honorable Michael F. Easley, Governor 
The Honorable Roy Cooper, Attorney General 
Robin P. Pendergraft, Director, State Bureau of Investigation 
C. Colon Willoughby, Jr., Wake County District Attorney 
Members of the North Carolina General Assembly 
Members of the North Carolina State Ethics Commission 
 
Ladies and Gentlemen: 
 
Pursuant to North Carolina General Statute § 147-64.6, we initiated a special review of the 
North Carolina State Ethics Commission. A summary of relevant facts gathered to this date as 
well as our initial recommendations for corrective action are contained in this interim report. 
 
Copies of this interim report have been provided to the Governor, the Attorney General and 
other appropriate officials in accordance with North Carolina General Statute § 147-64.6 (c) 
(12) which requires the State Auditor to provide written notice of apparent instances of 
violations of penal statutes or apparent instances of malfeasance, misfeasance, or nonfeasance 
by an officer or employee. 
 
The Office of the State Auditor considers this an interim report and will continue to seek to 
complete the next phase of this investigation upon access to all relevant information.  Once 
the Office of the State Auditor is able to exercise the full scope of the authority and access 
granted to it in Article 5A of Chapter 147 of the North Carolina General Statutes and is 
therefore able to conclude this review, a final report will be completed.   
 
Respectfully submitted, 
 

 
Leslie W. Merritt, Jr., CPA, CFP 
State Auditor  
 
September 18, 2008 
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INTRODUCTION 

The Office of the State Auditor received several allegations through the State Auditor’s 
Hotline involving noncompliance with the North Carolina State Ethics Commission’s (Ethics 
Commission) internal operating, administrative, and personnel policies.   

Our special review of these allegations included the following procedures: 
• Examination of various Ethics Commission internal operating policies and other 

documentation. 

• Review of management study, Staffing Analysis of the North Carolina State Ethics 
Commission, prepared by the North Carolina Office of State Budget and Management, 
and management consultant study, Organizational Climate Study of the North 
Carolina Ethics Commission, prepared by the North Carolina Office of State 
Personnel. 

• Discussions with complainants, Office of State Budget and Management staff, Office 
of State Personnel management, and others independent of the Ethics Commission. 

This interim report presents the results of our special review.  The review was conducted 
pursuant to North Carolina General Statute §147-64.6 rather than a financial statement audit 
or review.  The Office of the State Auditor performs a periodic fiscal control audit of the 
North Carolina Department of Administration, which is the parent agency of the Ethics 
Commission.    
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ORGANIZATION OVERVIEW  

On August 4, 2006, the Governor signed the “State Government Ethics Act” into law.  
The Ethics Act (North Carolina General Statute § 138A) and the Lobbying Law (North 
Carolina General Statute § 120C) created the North Carolina State Ethics Commission 
(Ethics Commission).  The Ethics Commission’s overall mission is to protect the public 
interest and maintain the public trust by helping covered1 persons identify, address, and 
avoid conflicts of interest and the appearances of conflict of interest as they perform their 
duties.  The number of covered persons was greatly expanded by the Ethics Act with the 
inclusion of elected legislators and their staff and judicial officers.  The Ethics 
Commission accomplishes its mission primarily through evaluating Statements of 
Economic Interest, providing advisory opinions, education, enforcement, and 
investigation efforts. 
 
The Ethics Commission consists of eight members, four appointed by the Governor and 
four appointed by the General Assembly.  Members serve four-year terms beginning 
January 1, 2007, except for the initial staggered terms of one, two, three, and four years.   
 
In addition, the Ethics Commission employs professional and clerical staff, including an 
Executive Director who serves at the pleasure of the Ethics Commission.  Currently, 
these nine staff members handle the day-to-day duties and responsibilities mandated by 
the Ethics Act and Lobbying Law.  The Ethics Commission is a state agency operating 
within the framework of the North Carolina Department of Administration.   

                                                 
1 N.C.G.S. § 138A-3(10) Covered Person – A legislator, public servant, or judicial officer, as identified by 
the Ethics Commission under N.C.G.S. § 138A-11. 

3 



 

[ This Page Left Blank Intentionally ]

4 



FINDINGS AND RECOMMENDATIONS 

1. THE ETHICS COMMISSION REFUSED TO COMPLY WITH NORTH 
CAROLINA GENERAL STATUTE §147-64.7 WHICH MANDATES THE STATE 
AUDITOR RECEIVE “READY ACCESS TO PERSONS . . .  AND RECORDS.” 

North Carolina General Statute § 147-64.7 outlines the State Auditor’s “Authority” as 
follows: 

“(a) Access to Persons and Records— 

(1) The Auditor and the Auditor’s authorized representatives shall have ready 
access to persons and may examine and copy all books, records, reports, 
vouchers, correspondence, files, personnel files, investments, and any other 
documentation of any State agency.” 

Courtesy notification of the State Auditor’s investigation was given to the North Carolina 
State Ethics Commission (Ethics Commission) Chairman on June 17, 2008. Investigators 
contacted the Ethics Commission’s Executive Director and Assistant Director on June 25, 
2008 in an attempt to schedule interviews and obtain documentation.  First, the Ethics 
Commission management cited “scheduling problems” as a reason to delay interviews.  
Subsequently, the Executive Director refused to make individuals or records available.  
The State Auditor made repeated requests via telephone, letter, and e-mail for interviews 
and records.  However, the Ethics Commission repeatedly denied access.   

In addition, investigators attempted to obtain documentation, including back-up files of a 
public records request log and e-mails, from the North Carolina Office of Information 
Technology Services (ITS).  Among its duties, ITS acts as a data warehouse for state 
agencies, including the Ethics Commission.  As such, ITS maintained the Ethics 
Commission back-up data that would have assisted in verifying or refuting allegations 
made by the complainants.  However, the Ethics Commission sought to block auditor 
access to these records as well.   

The Ethics Commission is a state agency and all its staff members are state employees.  
Therefore, the Ethics Commission is required to comply with the “ready access” law.  As 
of today, the Executive Director has refused to provide access to all persons and records in 
the Ethics Commission office.  In our opinion, this refusal of access to persons and 
records is inconsistent with clear statutory law and is incompatible with cooperation and 
transparency. 

RECOMMENDATION 

The Ethics Commission and Ethics Commission staff should comply with the provisions 
of North Carolina General Statute § 147-64.7 regarding the State Auditor’s Authority and 
access to persons and records in a manner that promotes cooperation and transparency. 
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FINDINGS AND RECOMMENDATIONS (CONTINUED) 

2. THE ETHICS COMMISSION HAS NOT ESTABLISHED SUFFICIENT 
ADMINISTRATIVE OR OPERATING POLICIES.  

 
Based on information secured from various sources, the Ethics Commission has 
inadequate operating policies and has not established written policies or procedures 
addressing basic human resource practices.  A January 2008 management study (Staffing 
Analysis of the North Carolina State Ethics Commission) issued by the North Carolina 
Office of State Budget and Management (State Budget) questioned the adequacy of 
operating procedures.  Specifically, the study cited the Ethics Commission’s lack of 
“service statements for its various duties and responsibilities that fully define what the 
tasks are, how the work should be performed, and what the expected outcomes of each 
task/duty are.”  State Budget representatives concluded that the failure to establish these 
procedures contributed to “a significant backlog . . . equal to more than two staff years of 
work.” 
 
Based upon concerns expressed by Ethics Commission staff to the North Carolina Office 
of State Personnel (OSP), the OSP Director hired a consultant to evaluate the Ethics 
Commission personnel and management practices.  On June 11, 2008, the OSP consultant 
released a report titled Organizational Climate Study of the North Carolina Ethics 
Commission.  This study catalogued the lack of personnel policies, work flow issues, 
communication barriers, and an “autocratic” organizational climate with a lack of trust 
and respect.  Specifically, the report cited examples such as “no request/approval process 
for use of leave, unclear compensatory practices, non-existent performance management 
program, and no disciplinary procedure or complaint/grievance procedure.”  Despite the 
absence of these personnel policies, Ethics Commission management has taken 
disciplinary action against at least two employees. 
  
Although these two prior external reviews each reported a lack of policies and procedures, 
Ethics Commission management still has not addressed these concerns as of September 
2008.   Management’s failure to establish adequate policies and procedures has impacted 
morale and rendered employees unable to determine job expectations or address concerns. 
 

RECOMMENDATION 
 

The Ethics Commission should prioritize the establishment of policies and procedures.  In 
addition, the Ethics Commission should work with the Office of State Personnel to ensure 
compliance with state and federal law and to promote a positive work environment.  
Training should be provided to supervisors and managers to address the communication, 
trust, and organizational climate issues addressed in the OSP report. 
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FINDINGS AND RECOMMENDATIONS (CONTINUED) 

3. THE ETHICS COMMISSION DID NOT FOLLOW ITS EXISTING POLICIES 
AND PROCEDURES REGARDING VIEWING OF STATEMENTS OF 
ECONOMIC INTEREST. 
 
On October 11, 2007, the Lieutenant Governor’s General Counsel arrived at the Ethics 
Commission office without prior notice to view the Lieutenant Governor’s complete 
Statement of Economic Interest (SEI) file. While no formalized set of written policies has 
been established (See Finding 2, page 6), the Assistant Director previously prepared 
general office procedures and distributed them to staff via e-mail.  These e-mail 
procedures state:  

“Persons who do not make advance requests and just drop by the office may not 
obtain the SEI at that time.  No exceptions.  But, if someone drops by to request an 
SEI, please request that they [sic] to provide the information listed above and tell 
them that we will let them know within 24 hours when the requested SEI(s) will be 
available for review or when copies will be provided.” 

 
The General Counsel, upon arrival at the Ethics Commission office, was informed by the 
Office Assistant of the normal procedures for viewing SEI’s.  The Office Assistant told 
the General Counsel that the Ethics Commission staff would retrieve the files and contact 
him later when the files were ready for review.  The General Counsel agreed with these 
instructions and returned to the Lieutenant Governor’s office.  According to the General 
Counsel, either the Assistant Director or the SEI Coordinator/Administrative Chief (at the 
Assistant Director’s direction) immediately called the General Counsel to return to the 
Ethics Commission to review the documents on the same day, October 11, 2007.  The 
Assistant Director allowed the General Counsel, who had requested no special treatment, 
to view all documents alone in a vacant room with the door closed – which had never been 
allowed to occur at any prior time.   
 
In early August 2008, the Executive Director and Assistant Director confirmed to a 
newspaper reporter that no one else had been allowed to review original SEI’s alone in a 
closed office.  They also denied telling employees not to allow viewing SEI’s without 
supervision. Further, the Assistant Director said that there was “no written or oral policy” 
prohibiting this action.  These statements do not agree with other information secured 
during this investigation.  
 
Multiple complainants informed us that Ethics Commission management repeatedly 
stressed that SEI’s should not be viewed without supervision.  Further, the e-mail policies 
which the Assistant Director wrote and distributed indicate: 
 

• SEIs are public records.  The (law) requires that we allow requesters to review 
those records and obtain copies: 

 
1. It requires that we permit records “to be inspected and examined at 

reasonable times and under reasonable supervision [emphasis 
added].”
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FINDINGS AND RECOMMENDATIONS (CONTINUED) 

In addition, we learned that the Executive Director and Assistant Director conducted a 
private ethics training session for the Lieutenant Governor.  The Lieutenant Governor’s 
General Counsel informed us that the Lieutenant Governor requested the private session 
but did not specify who should conduct the session.  He said the Lieutenant Governor’s 
chief of staff and he also attended this private session.  (The General Counsel had 
previously attended one of the public, group ethics training sessions.)  The other 11,000 
state employees, legislators, and lobbyists who were required by the Ethics Act to receive 
ethics training all received training in public, group settings with training provided by the 
Ethics Commission Education Director.   
 
Given the two special exceptions involving the Lieutenant Governor, it appears that Ethics 
Commission management displayed special treatment through the inconsistent application 
of operating procedures.  As the state agency responsible for educating, reviewing, and 
investigating ethical acts by state officials, the Ethics Commission must remain above 
reproach and ensure the equitable treatment of all officials. 

RECOMMENDATION 
 

Ethics Commission management should establish complete, written procedures outlining 
instructions for day-to-day processes to ensure the consistent application of policies and 
promote an effective work flow.  The Ethics Commission should adhere to established 
policies in all situations to avoid the appearance of favoritism.  If an exception to 
procedure must be made, the Ethics Commission should adequately document the reason 
for the departure from normal policy. 

4. THE ETHICS COMMISSION ASSISTANT DIRECTOR DELETED 
INFORMATION FROM THE PUBLIC RECORDS REQUEST LOG DURING 
THE COURSE OF THIS INVESTIGATION. 

The Office Assistant maintained a digital log (Document Request Table) documenting 
requests for SEI’s.  After the General Counsel’s visits to the Ethics Commission on 
October 11, 2007, the Office Assistant entered the following into the log: 

“Copies/Review all of Bev Perdue’s file. 

Reviewed files in (Education Director’s) office alone with door closed.” 

We obtained a copy of the Document Request Table which included the above statements.  
Following the State Auditor’s June 17, 2008 notification of investigation to the Ethics 
Commission Chairman, interview of the Lieutenant Governor’s General Counsel on June 
26, 2008, and the Executive Director’s seizure of the Office Assistant’s nine steno pads on 
June 27, 2008, we were informed that the Assistant Director deleted information regarding 
the General Counsel’s visit to the Ethics Commission office.  In early August 2008, the 
Assistant Director acknowledged to a newspaper reporter that she deleted the statement 
“Reviewed files in (Education Director’s) office alone with door closed.” According to the 
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FINDINGS AND RECOMMENDATIONS (CONTINUED) 

newspaper article, she “discovered the log entry roughly four months ago [in April or May 
2008] . . . and removed it because it was not the place for such comments.”2  Further 
investigation is required to verify the Assistant Director’s claims and reveal all the 
relevant facts in this matter. 

North Carolina General Statute § 147-64.7A details that anyone who attempts to “hinder 
or obstruct the State Auditor or the State Auditor’s designated representative in the 
performance of their duties, shall be guilty of a Class 2 misdemeanor.”  Intentionally 
deleting or altering records during the course of an investigation may violate this statute. 

RECOMMENDATION 

Ethics Commission management or staff should not delete or alter information that may 
be subject to audit or investigation.  In addition, management should establish formal, 
written guidelines that address appropriate documentation, public records information, and 
proper maintenance of records.  

5. THE ETHICS COMMISSION EXECUTIVE DIRECTOR TERMINATED AN 
EMPLOYEE WHO WAS RELEVANT TO THIS INVESTIGATION DURING THE 
COURSE OF THIS INVESTIGATION. 

On several occasions, the Executive Director confronted the Office Assistant and 
questioned her as to whether she had communicated with State Auditors.  On June 27, 
2008 (10 days following notification of the investigation), the Executive Director 
demanded and then confiscated nine steno pads maintained by the Office Assistant.  The 
Office Assistant reportedly purchased these steno pads at her own expense.  When 
confiscating these steno pads, the Executive Director reportedly declared to the Office 
Assistant that they were “public records.” 

These steno pads contain information relevant to this investigation.  The steno pads were 
confiscated during the course of the investigation and after the Ethics Commission was 
notified of the investigation.   

On July 24, 2008, a newspaper reporter visited the Ethics Commission and interviewed 
Ethics Commission staff regarding these and other related matters.  Shortly following the 
reporter’s visit and inquiries, the Executive Director terminated the Office Assistant.  This 
termination occurred during the course of our investigation and after notification of our 
investigation.  The Office Assistant stated that, when she asked the Executive Director the 
reason for her termination, the Executive Director replied, “You know why.”  In addition, 
the Office Assistant’s termination letter does not cite a reason for her dismissal.  

                                                 
2  “Auditor probes Ethics agency.”  The News and Observer, August 8, 2008. 
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FINDINGS AND RECOMMENDATIONS (CONCLUDED) 

North Carolina General Statute § 126-85(a) provides state employees with protection from 
retaliation as follows: 

“No head of any State department, agency, or institution or other State 
employee exercising supervisory authority shall discharge, threaten, or 
otherwise discriminate against a State employee regarding the State 
employee’s compensation, terms, conditions, location, or privileges of 
employment because the State employee, or a person acting on behalf of the 
employee, reports or is about to report, verbally or in writing, any activity 
described in N.C. General Statute 126-84.”  

RECOMMENDATION 

The thorough and full completion and conclusion of this investigation should be met with 
transparency and cooperation by the Ethics Commission management.
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ISSUES FOR FURTHER INVESTIGATION/REVIEW 

In the history of the Office of the State Auditor and in the history of inter-agency cooperation 
in North Carolina state government, we know of no situation in which a state agency refused 
to cooperate, refused access to persons and records, and filed a lawsuit to block access and 
transparency as has occurred during the course of this investigation under North Carolina 
General Statute § 147-64.6. 

There are important questions that must be fully reviewed and resolved with full disclosure.  
That disclosure to any investigative authority must include, but is not limited to, ready access 
to interview persons and to review books, records, logs, e-mails, notes, notebooks, and any 
other documentation relevant to this investigation.  This will ensure that transparency and 
taxpayer interests and confidence are honored. Those questions that remain are, but are not 
limited to: 

I. Potential Special Treatment 

1. Was special treatment offered and on what basis? 

2. If so, at whose authority and direction? 

3. Why?  For what purpose or to what end? 

4. Was special treatment offered in any other instances?  To whom?  Why? 

II. Integrity of Documents and Evidence 

1. Was the alteration/deletion of information during the course of this 
investigation related to the investigation? 

2. If so, at whose authority and direction? 

3. Why?  For what purpose or to what end? 

4. Were other documents and evidence deleted or altered? 

III. Termination of Employee during course of Investigation 

1. Was the termination of an employee during the course of this investigation 
related to the investigation? 

2. If so, at whose authority and direction? 

3. Why?  For what purpose or to what end? 

Due to the unusual nature of the course of events and multi-faceted circumstances 
surrounding this investigation, this report is published at this juncture as an interim report.  
The Office of the State Auditor reserves the right and has the statutory duty to update this 
report and to continue to ensure that these matters are fully investigated and resolved so that 
the interests and confidence of the taxpayers of North Carolina are fully honored. 
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APPENDIX A 
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ORDERING INFORMATION 

Copies of this report may be obtained by contacting the: 

Office of the State Auditor 
State of North Carolina 
2 South Salisbury Street 
20601 Mail Service Center 
Raleigh, North Carolina 27699-0601 
 
Internet: http://www.ncauditor.net

Telephone: 919/807-7500 

Facsimile: 919/807-7647 

 

 

http://www.ncauditor.net/
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